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SO FAR, 2007 is the deadliest year for
law enforcement officers in nearly
three decades. According to statistics
compiled by the National Law Enforce-
ment Officers Memorial Fund, more

- than 100 officers died in the line of duty
during the first six months of this
year—a 44-percent increase over the

‘same period last year.

On average, 60,000 officers are as-
saulted on the job every year. That's an
average of 164 per day. The risk level
vou face on the job makes it important
not only to resist complacency and to
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Know the limits
-of your authority to

protect yourself—
physically and legally.

follow prudent tactics, but also to un-
derstand how to ensure that your inter-
actions with suspects are constitution-
ally justifiable, so that you are never
forced to choose between being safe
and being sued.
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THE OFFICER SAFETY EXCEPTION

In Katzv. 11.5., the U.S. Supreme
Court ruled that warrantless searches
are presumed to be unreasonable,
“subject only to a few well-established
and specifically-delineated excep-
tions.” In Terry v. Ohio, the court said,
“Certainly, it would be unreasonable to
require that police officers take unnec-
essary risks in the performance of their
duties.”

To allow officers to carry out their
dangerous duties with reascenable secu-
rity, the court has established and




How to Justify Officer

specifically delineated the “officer safety
exception” that sometimes permits lim-
ited warrantless searches. To bring your
safety searches within this exception,
youneed to know when and where it
applies, and how far you can go.

WEAPONS FRISK DURING DETENTIONS

In Terry, alone officer confronted
three men he had watched casinga
store for a planned robbery. Based on
their behavior and his training and ex-
perience, he detained them, patted
them down for weapons, and recovered
handguns from two of them. Uphold-
ing the frisk in this case, the Supreme
Court found that the circumstances
supported a reasonable suspicion that
the men were armed and dangerous,
and this is enough to make the war-
rantless patdown search reasonable.

“When an officer is justified in be-
lieving that the individual whose suspi-
cious behavior he is investigating at
close range is armed and presently
dangerous to the officer or to others, it
would appear to be clearly unreason-
able to deny the officer the power to
take necessary measures to determine
whether the person is in fact carrying a
weapon and to neutralize the threat of
physical harm,” the court wrote.

The court has said that not every
stop automatically justifies a frisk, even
inlocations where the odds of danger
may be higher: “Even in high crime
areas, where the possibility that any
given individual is armed is significant,
Terry requires reasonable, individual-
ized suspicion before a frisk for
weapons can be conducted.” (Mary-
land v. Buie)

What kinds of factors could consti-
tute the required level of suspicion to
allow a weapons frisk? In Terry, those
factors included the violent nature of
the crime (robbery), the suspects’ suspi-
cious behavior (casing the store), the
ratio of officers to suspects (one-to-three),
and the officer’s rraining and experi-
ence (which told him the men were
likely to be armed).

In other cases, the Supreme Court
has identified additional factors that
could contribute to a reasonable suspi-
cion that a suspect might be armed and
dangerous. These include late hour and
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remote location (Michigan v. Long); a
citizen informant’s tip that a suspect
was carrying a gun (Adams v. Williams);
warnings in official bulletins that the
suspect is armed and dangerous (U.S. v.
Hensley); evasive actions by a man seen
leaving a crack house (Minnesota v.
Dickerson); sudden, unprovoked flight
from police in a high-crime area (I1li-
nois v. Wardlow); and a visible bulge
under the clothing at the waistline
(Pennsylvania v. Mimms).

Officers composing a report about a
safety search during a detention should
be very thorough and detailed in set-
ting forth every factor that heightened
the risk. All of the following circum-
stances that were present should be
listed to justify a safety search:

# Violent nature of the suspected crime

% Visible bulges, holsters, ammo, etc.

% Menacing gestures or verbal threats

% Citizen tips of weapons or violence

@ Information from bulletins or
broadcasts

& Prior experience with the suspect

% Number of suspects and officers

# Size of suspects and officers

® Remote location of the encounter

#® Obscure location lacking public
visibility

% Late-night or early-morning hour

@® Evasive conduct by the suspect

® Metallic clicking sounds

& Suspect’s attempt to hide something

® Resistant or obstructive behavior

# Unprovoked flight on approach of
police

@ High-crime nature of the area

® Refusal to 1D

% Suspicious clothing (such as a long
coat on a warm day)

% Your training and experience

SEARCH INCIDENT TO ARREST

If you make a lawful custodial arrest,
amore thorough search can be con-
ducted. Whereas the weapons frisk jus-
tified by articulable suspicion that a de-
tainee is armed and dangerous is
limited to a pat down of the outer cloth-
ing, a contemporaneous search inci-
dent to arrest allows a full search of the
arrestee’s pockets and clothing (U.S. v.
Robinson), everything he's wearing and
carrying (Gustafson v. Florida), the area
under his immediate control (Michigan
v. Long), and—if he was the recent oc-
cupant of a vehicle—all of the contents
of the passenger compartment.
(Thornton v. U.S.) '

RESIDENTIAL SEARCH,
PEEK, AND SWEEP

When a lawful arrest occurs inside a
residence, there are at least three sepa-
rate safety concerns: (1) ensuring that
the arrested person has no access to
weapons during the arrest; (2) checking
the immediate area for potential as-
sailants who could jump you by sur-
prise; and (3) trying to determine
whether there are others present some-
where on the premises who might at-
tack you. The first two of these con-
cerns can be addressed automatically,
with no stated suspicion; the third re-
quires separate justification.

In Chimel v. California, the Supreme
Court acknowledged the need to pre-
vent an arrestee from gaining access to
weapons or destructible evidence when
he is arrested. The court said that this
need justified searching the area under
the suspect’s immediate control (in-
cluding possible hiding places within
reaching or lunging distance).

In the later case of Maryland v. Buie,
the court said that safety concerns
would also justify routinely peeking
into immediately adjoining rooms and
spaces, to ensure that no potential as-
sailant was lurking there, waiting for an
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